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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Smti. S. Bora,  
      Sessions Judge,  
        Udalguri.  
 
 

Crl. Appeal No. 17/2017 

    

   Rolson Daimari…………Accused/Appellants. 

     -Vs-  

    State of Assam…………...……………Respondent.  

Appearance :  

 For the appellant    : Mr. R. Khaklari, Advocate. 

 For the respondent : Mr. P. Bskey, Public Prosecutor  

 Date of hearing      : 4.12.17, 16.12.2017. 

 Date of judgment   : 22.12.2017. 

 

J U D G M E N T 

 

1. This appeal is directed against the judgment and order dated 8.5.2017 

learned Chief Judicial Magistrate, Udalguri in G.R. Case No.1030/14 whereby 

accused/appellant was convicted under section 338/304A/279 IPC and 

sentenced him to undergo SI for 6 (six) months u/s 338 IPC. He is further 

sentenced to undergo SI for 1 (one) year u/s 304A IPC. He is also sentenced to 

pay fine of Rs. 5000/-, i/d, SI for 15(fifteen) days for the offence u/s 279 IPC.  

 

2. The case of the prosecution, in brief, is that on 17.9.2014 at about 7.30 

PM accused Rolson Daimary came recklessly in high speed in his TATA Safari 

and ran over the pedestrians causing grievous injury on their persons. He 

reported that his son Pabitra Biswas and one Sri Bikash Mandai sustained 

injury and though his son Pabitra Biswas was immediately taken to Khairabari 

Civil Hospital, but on the way to hospital he succumbed to his injuries. The 

other vittim Bikash Mandai was taken to GMCH. It is further stated that the 

vehicle was newly bought and the number plate was not pasted for which he 
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could not mention the registration number of the vehicle. Hence this 

prosecution case. On receipt of the ejahar Dimakuchi P.S. Case No.85/14 U/S 

279/338/304A I.P.C. was registered. Police held usual investigation and at the 

conclusion of the investigation laid charge-sheet against the 

accused/appellants U/S 279/337/338/304A I.P.C. 

 

3.  On the appearance of the accused person before the court, the learned 

court below furnished copy of necessary police papers to him. Upon hearing 

both sides and perusal of materials on record, the court below framed charge 

against the accused person for the offence punishable U/S 279/337/338/304A 

I.P.C and charges were read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried.  

 

4.  The prosecution in order to bring home the charge against the accused 

persons examined eight witnesses, whereas, none was examined by the 

defence. In his statement recorded u/s-313 CrPC the accused/appellant denied 

to have committed the alleged crime.  

 

5.  The learned court below at the conclusion of the trial found the 

accused/appellant guilty and convicted him u/s 338/304A/279 IPC and 

sentenced him as mentioned hereinabove.  

 

6.  Being highly aggrieved and dissatisfied with the impugned judgment 

and order aforementioned, the accused/appellant preferred this appeal 

contending that the learned court below failed to appreciate the evidence on 

record in its proper perspective, that the court below erred in law and fact. It is 

submitted that the impugned judgment and order are liable to be set aside and 

the accused/appellant is entitled to get acquittal.  

 

7.  I have heard argument advanced by learned counsel of the parties and 

perused the case record.  

 

8.  The prosecution examined the informant, Durga Biswas as PW1. He 

stated that He knows the accused Raison Daimary. In September, 2014 at 

about 7-:30 P.M. an accident took place near his house at Dimakuchi. That day 
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one boy came to his house and informed him that his son had met with an 

accident near his house. So, he immediately came to the spot and saw that his 

son was lying on the road. His son was senseless. The ill fated vehicle was also 

lying near the road. His son was taken to hospital. When he saw his son in 

injured condition he lost his conscious. Later on he heard that his son was 

taken to hospital and in the hospital his son was declared as death. The ill-

fated vehicle was seized by the police. He proved the Ext. 1 is to be the F.I.R. 

and Ext. 1(1) is to be his signature.  

 In cross-examination this witness stated that he had not seen the 

accident.  

 

9.  PW2, Bikash Mandal stated that the occurrence took place at about one 

and half years ago at about 7-730 PM. He and his friend Pabitrakumar Biswas 

were sitting by the road side. Suddenly the TATA Safari came from northren 

side breaklessly, hit him. Due to the impact he fell down. He was taken to the 

Tangla Civil Hospital by the Villagers. He was admitted to the Tangla Civil 

Hospital but after that he was referred to the GMCH. He had admitted to the 

GMCH about four days and then he had shifted to the private hospital. His 

friend Pabitrakurmar Biswas had also sustained injury due to the impact of the 

vehicle. After three days he heard that in that accident his friend Pabitra Kumar 

Biswas had died.   

 

10. PW3, Jadab Mandal stated that the informant Durga Biswas is his 

elder brother and the accused hails from his village. The occurrence took 

place about 2 years ago. He was standing near the place of occurrence then 

he saw Pabitra Biswas was walking by the road side and suddenly one 

vehicle hit him from behind and fell dawn in nearby ditch. Police had seized 

the offending vehicle. He proved the Exhibit 2 is to be the seizure list and 

Exhibit 2 (1) is to be his signature.  

 In cross-examination this witness stated that the occurrence had 

taken place at evening hour and it was dark. He does not know as to who 

had driven the vehicle at that time.  
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 11.  PW4, Gour Biswas stated that he knows the informant as well as 

the accused person. At the time of the accident he was present at his 

house. When he heard a loud sound then he immediately came out from 

home and saw huge gathering at the place of occurrence. He saw that two 

persons were lying on the ground and sustained severe injury and people 

were trying to help them. Both the victims were shifted to hospital and 

later on he heard that Pabitra Biswas was dead and Bikash Mandal was 

hospitalized. The offending vehicle skid off from the road and was lying in 

the ditch.  

In the cross examination PW4 stated that the occurrence had taken 

place at night hour and it was dark. He had not seen as to who had caused 

accident. He had not seen the driver of the vehicle.  

12.  PW5, Pabitra Das stated that he knows the informant as well as the 

accused person. His house is near the place of occurrence. He heard a loud 

sound. Then he immediately came from house and saw huge numbers of 

people were gathered near the place of occurrence. He went near the spot and 

saw that Pabitra Biswas and Bikash Mandai were lying on the roan. They had 

helped the victims and take them to hospital. Bikash Mandal was hospitalised 

at Khairabari and Pabitra Biswas was declared dead. The offending vehicle skid 

from the road and fell in a nearby ditch.  

 In the cross examination he stated that he had not seen as to how the 

accident had occurred.  

 

13. PW6, Purnima Pathak stated that he knows the informant as well as the 

accused person. On the day of the accident it was "Blswakarma Puja". They 

heard a loud sound so he came out from the house. When he came he saw 

that there was huge numbers gathering near the place of occurrence and 

people told him that two boys had been hit by the vehicle. He saw the vehicle 

was lying at a distance, which had skid off from the road. Later on he came to 

know that one of the victims had succumbed to his injury.  

 In cross-examination he stated that he had not seen as to how the 

accident has occurred. He had not seen the driver of the offending vehicle.  

 

14. PW7, Niran @ Niranjan Biswas deposed that his house is near the place 
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of occurrence. He heard a loud sound and came out from the house. When he 

came he saw that there was huge numbers gathering near the place of 

occurrence and the offending vehicle skid off from the road and fell in nearby 

ditch. The victims were shifted to hospital and then he went to the place of 

occurrence. Later on he heard that one of the victims had succumbed to his 

injury.  

 In cross-examination he stated that he had not seen as to how the 

accident has occurred. He had not seen the driver of the offending vehicle.  

 

15. PW8, Tarun Ch. Nath is the Investigating officer in this case. He 

deposed that On 18.09.2014 he was posted at Dimakuchi PS. OC had received 

an FIR and registered as Dimakuchi PS case No. 85/14, u/s 279/304-A/338 IPC 

and he was endorsed for investigation. Immediately heI went to the place of 

occurrence and seized the vehicle. The vehicle skid off from the road and it 

was lying in the ditch. It was a Tata safari vehicle. They had pulled the vehicle 

out of ditch. Accused had surrendered before the police. The victims were 

immediately sent to hospital and one of the victim succumbed to his injury and 

he had died on the way. He proved the Exhibit 2 is to be the seizure list and 

Exhibit 2 (1) is to be his signature. He proved the Exhibit 3 is to be the seizure 

list and Exhibit 3 (1) is to be signature. He proved the Exhibit 4 is to be the 

sketch map and Exhibit 4 (1) is to be signature. He proved the Exhibit 5 is to 

be the charge sheet and Exhibit 5 (1) is to be signature.  

 

16. I have heard the learned counsel for the appellant as well as learned 

PP. I have perused the evidence and materials on record. 

 

17. I have scanned the evidence on record.   

 

18. The prosecution has relied upon the oral testimony of victim who was 

examined as PW2. According to PW2, on the day of incident the vehicle  TATA 

Safari came from northern side and hit him. Due to impact he fell down and 

sustained injury. 

 

19. PW1 is the informant who lodged ejahar. He had not seen the accident. 
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20. According to PW3 he saw the incident and narrated the incident. But in 

cross-examination he had stated that occurrence took place at evening hours 

and it was dark. He does not know who had driven the vehicle. 

 

21. PW4 was not present at the time of occurrence. When he heard a loud 

sound he came to the place of occurrence and saw two persons were lying.  

 

22. PW5, PW6 and PW7 also had not seen the incident. According to I.O. 

the vehicle skidded off the road and it was lying in a ditch. I.O. had further 

stated that  the accused had surrendered. 

 

23. PW3, who claims to be the eye witness to the occurrence had not 

stated regarding rash and negligent driving of the accused-driver. PW2 victim 

also had not stated regarding rash and negligent driving of driver of offending 

vehicle. Evidence of PW4, PW5, PW6 and PW7 though lend support to the 

correctness of the prosecution case, but these witnesses have not stated a 

single word against the accused. 

 

24. From the factual scenario projected by the prosecution it is found that 

at the time of incident it was dark. So it was not possible of PW2 and PW3 to 

see how accident took place. There is no dispute that appellant/accused was 

the driver of the offending vehicle since he had surrendered. But there is no 

evidence on record to show that the accused had driven the vehicle rashly and 

negligently. According to I.O. the vehicle skidded off the road. So, it is difficult 

to hold that the accused’s negligence was the real cause of the accident. The 

circumstances did not spell out any rash and negligent on the part of the 

accused. 

 

25. From the facts of the case, it is found that accident was caused solely 

on some other unforeseen or intervening causes like mechanical failure or 

similar other causes having no nexus with the rash and negligent driving.  

 

26. Having glanced of above discussion, I am unable to uphold the 

impugned conviction and sentence of the appellant. The appeal is allowed. The 

judgment and order dated 8.5.17 passed by the learned Chief Judicial 
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Magistrate, Udalguri, is set aside. The appellant/accused is acquitted and set 

him at liberty forthwith.  

 

27. Bail bond stands discharged. 

 

28.  This appeal stands disposed of on contest.  

    

29.   Send down the G.R. case record with a copy of this judgment.  

 

30. Given under my hand and the seal of this court on this the 22nd   day of 

Decdember/2017.  

 

Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 
 


